THE LISBON TREATY: A SHEEP IN SHEEP’S CLOTHING

Professor Alan Dashwood
1.
Introduction

Who’s afraid of the big bad Treaty?

2.
The Treaty and Union structure will be simplified and rationalised

The Convention on the Future of Europe opted for the model of a single Constitutional Treaty, incorporating the whole of the positive primary law of the Union, both institutional and substantive, within the main body of the Treaty itself. The TC would have replaced the present TEU and EC Treaty, which were to be repealed, along with all amending and accession Treaties. 

In contrast to the TC, the TL is a conventional amending Treaty, like the TA or the TN, though the changes it makes to the foundational Treaties are much more far-reaching. The TEU, as amended by the TL, is here referred to as “the TEU (AA)”; and the EC Treaty, as amended and renamed “Treaty on the Functioning of the European Union” by the TL, is referred to as “the TFEU”. 

The Union is described in Article 1, third paragraph TEU (AA) and in Article 1 (2) TFEU as being “founded” on the TEU and the TFEU, which are to “have the same legal value”. 

It is further provided by Article 1, third paragraph TEU (AA) that the Union “shall replace and succeed the Community”. All references to the Community are deleted from the Treaties and replaced by references to the Union.

The TL reorganises the existing TEU and EC Treaty. The evident intention is to bring together in the TEU (AA) the core constitutional principles that define the essential nature of the EU, while consigning to the TFEU the legal bases for concrete policies, as well as more detailed institutional and procedural provisions. 

However, the symmetry of the design is somewhat compromised by the retention in Title V TEU of detailed provisions relating to the common foreign and security policy (CFSP); the explanation doubtless lies in the wish to emphasise the particularity of the CFSP. In contrast, the provisions relating to police and judicial cooperation in criminal matters (PJC), which are presently found in Titles VI TEU, are to be transferred, with amendments, to Title IV of Part Three of the TFEU. In effect, the present three-pillar stricture will become a two-pillar structure.

3.
The main categories of Union competence will be clarified
The main categories of the Union’s competences – exclusive, shared and supporting – are usefully defined by the new Title I TFEU. This is by way of a clarification: the definitions reflect distinctions found in the detailed provisions of the present EC Treaty. It would have been misleading to have provided a catalogue of Union competences, without highlighting these distinctions. 

Points more particularly to be noted:

· The limited range of competences that are a priori exclusive (Article 3 (1) TFEU).

· The Protocol on the Exercise of Shared Competence. This cures an ambiguity that existed in the Constitutional Treaty by making clear that the curtailment of Member States’ competence resulting from the adoption of a Union act in areas where competence is shared, as provided for by Article 2 (2) TFEU, “only covers those elements governed by the Union act in question and therefore does not cover the whole area”.

· The non-pre-emptive character of supporting competences (Article 2 (5) TFEU). Union actions in the areas in question do not have the effect of “superseding” Member States’ competences.

· The non-pre-emptive character of shared competence in the areas of research, development cooperation and humanitarian aid Article 4 (3) and (4) TEU.

4.
The effectiveness of the Union’s institutions will be enhanced 

(i) The European Council President
A new post of European Council President is created. The term of office is 2 ½ years, which can be renewed once.  The role of the new full-time President will be to chair meetings of the European Council and ensure the preparation and continuity of its work. See Article 15 (5) and (6) TEU (AA).

(ii) High Representative of the Union for Foreign Affairs and Security Policy
The new-style High Representative (HR) will conduct the CFSP under the Council’s mandate and chair the Foreign Affairs Council. At the same time, as a Commission Vice-President, the HR will have overall responsibility for the aspects of external relations that are entrusted to the Commission. See Article 18 TEU (AA).

The HR will be assisted by a European External Action Service composed of Council, Commission and national officials. 

“Double-hattin
“Double-hatting” means that the HR will have a difficult balancing act to perform. Article 18 (4) TEU (AA) attempts to resolve any possible conflict by providing that the HR “shall be bound by Commission procedures” only in carrying out Commission responsibilities and only to the extent that this is consistent with the conduct of the CFSP and the chairing of the Foreign Affairs Council. Thus at the moment of decision-making within the Council (and not only on CFSP matters) the HR will be wearing his/her Council hat.

(iii) The Council’s QMV system

The QMV system established by the TN will be replaced from 1 November 2014. Under the new system, a qualified majority will be defined as 55 per cent of the Members of the Council, comprising at least 15 of them, and representing Member States comprising at least 65 per cent of the Union’s population. A blocking minority must include at least 4 Member States. See Article 16 (4) and (5) TEU (AA).

However, until 31 March 2017 it will be open to any Member of the Council to request that a particular measure be adopted under the Nice system. There will also be a “Joannina-style” mechanism enabling QMV decisions to be postponed.

(iv) Reduction in the size of the Commission

The Commission appointed between the date of entry into force of the TL and 31 October 2014 will retain its present size (one Commissioner per Member State, i.e. 27); thereafter, it will be reduced to a size corresponding to 2/3 the number of Member States, unless the European Council, acting unanimously, decides to alter this. See Article 17 (4) and (5) TEU.

It appears to have been agreed, as one of the measures to secure the ratification of the TL, that the European Council will use its power to keep the number of Commissioners at one per Member State after 31 October 2014.

The arrangements laid down by the TL will override the existing requirement, resulting from a Protocol attached to the TN, that the Commission due to be appointed in November 2009 must be smaller than the number of Member States. However, if the TL has not entered into force by then, there will be a problem. 

5. The democratic deficit in the legislative process will be addressed

(i) Generalisation of co-decision

Co-decision is formally recognised as “the ordinary legislative procedure”, to be used for adopting legislative acts, unless the Treaties themselves specify a different procedure.

New policy areas in which co-decision is to apply will be those of agriculture (for establishing market organisations) and the common commercial policy (for adopting framework measures).

Tax harmonisation will remain subject to a special legislative procedure (the Council acting by unanimity, after consulting the European Parliament). So also will the system of establishing revenue sources for the Union (the Council acting by unanimity, after consulting the European Parliament, and ratification by the Member States).

(ii) The new subsidiarity mechanism

The new mechanism will be introduced by amendment of the Protocol on the application of the principles of subsidiarity and proportionality. It enables national Parliaments to intervene directly in the legislative process of the Union, by adopting a reasoned opinion explaining why they consider that a draft measure fails to comply with the subsidiarity principle. Every national Parliament is assigned two votes, one of them to be exercised by each Chamber in a bicameral system. 

Under the so-called “yellow card” procedure, if reasoned opinions on non-compliance with the principle of subsidiarity represent at least one third of the available votes, the originator of the draft measure (normally the Commission) is required to review it.  The outcome of the review may be a decision to maintain the draft or to amend or withdraw it, and reasons must be given.

The “orange card” procedure applies only to Commission proposals under the ordinary legislative procedure (co-decision). If reasoned opinions on non-compliance with the subsidiarity principle represent at least a simple majority of the available votes, a review must be undertaken, with legally prescribed consequences in the event of a decision by the Commission to maintain its proposal. The Commission would be required to adopt a reasoned opinion; and this, together with the opinions of the national Parliaments must be submitted to the European Parliament and the Council. During the first reading of the proposal in both institutions, there must be a formal moment when consideration is specifically given to the issue of its compliance with the principle of subsidiarity, particular account being taken of the reasons expressed and shared by the majority of national Parliaments, as well as of the Commission’s reasoned opinion. If, by a majority of 55 per cent of the members of the Council or a majority of the votes cast in the Parliament, the proposal is found not to be compatible with the principle, no further consideration may be given to it.

6.
The essential nature of the EU will be unchanged 


The TL will do nothing to change the sui generis nature of the EU, which I characterise as “a constitutional order of sovereign States”, or in bolder moments “a federation of sovereign States”. The entities that compose the Union are sovereign States (as distinct from the States of the USA or the German Lander): nobody questions their standing as full subjects of the international order; while they remain the principal focus of their citizens’ collective loyalty and the principal forum of democratic political activity. At the same time, the Member States have come together in a constitutional relationship which obliges them, during membership of the Union, to accept the discipline of acting under the institutional and procedural arrangements established by the Treaties, and in accordance with the rules resulting from them.  

Indeed, the sui generis nature of the Union will be brought out, even more clearly than under the present Treaties, by the following novel elements in the TL:

· The addition to Article 1 TEU (AA) of the phrase “on which the Member States confer competences to attain objectives they have in common”. This asserts the primacy of the Member States in two ways: they are the source of the Union’s competences; and the Union exists to enable them to pursue common objectives. The fact that competences are conferred on the Union by the Member States is repeated in the definition of the principle of conferral in Article 3b (2) TEU (AA). 

· The statement in Article 3a (1) TEU (AA), which is repeated in the definition of the principle of conferral in Article 3b (2) TEU (AA) that “competences not conferred upon the Union in the Treaties remain with the Member States” (emphasis added). The use of the indicative mood shows that this is a statement of fact. Member States do not derive their competences from the Treaties but from their own sovereignties. 

· The statement in Article 3a (2) TEU (AA) preserving Member States’ “national identities”, and requiring the Union to “respect their essential State functions”. This is more muscular than the statement in the existing Article 6 (3) TEU.

· The revision procedures in Article 48 TEU (AA). Member States will retain control over the content of the Treaties. The “ordinary revision procedure” (Article 48 (1) to (5) TEU (AA)) will entail summoning a Convention, unless the European Council and the European Parliament decide otherwise; but this will be followed by an IGC and then by ratification in accordance with Member States’ constitutional requirements. The “simplified revision procedures” laid down by Article 48 (6) and (7) TEU (AA), respectively, require unanimity in the European Council or give each national parliament a veto.

· The express right of withdrawal that will be recognised in Article 49a TEU, as amended. Under the existing Treaties, there would be no way of preventing a Member State from withdrawing from the Union. However, explicit acknowledgement that this is a right Member States enjoy in accordance with their own constitutional arrangements underlines the fact that the measure of sovereignty that was pooled, as a result of accession to the Union, is in principle fully recoverable.

7.
Conclusion


The TL is a sheep wearing the right kit.
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